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Abstract

As a very important principle to promote international investments, national
treatment is perhaps the most favorable one to foreign investments. People have
different ideas on the definition, object and the scope of application of this principle. In
China, there is a developing attitude to it. Up to now, there is not a consentaneous
conclusion on this issue. In practice, foreign investors and investments have been given
a super national treatment in China. Meanwhile, China has been criticized for its
limitations on foreign investors and investments. Therefore, by analyzing the definition,
object and the scope of application of this principle, the author wants to get a full
understanding on and develops a proper attitude to this principle.

This dissertation consists of four chapters.

In the first chapter, the author does jurisprudence and economic analysis on the
appearance and the formation of national treatment. The author thinks its jurisprudence
basis of formation is equality, liberty and state sovereignty principle, Meanwhile
national treatment results from the process of international investment competition and
1s based on market economy.

Chapter two reviews the different definitions of national treatment and its
characteristics. The existing international investment agreements define national
treatment mainly in two ways. One way requires a strict equal treatment between
foreign investors and the home ones. The other one offers more favorable treatment to
foreign investors. However, these two definitions are identical in effect because even
the host country has adopted the former model, it does not exclude that country to grant
more favorable treatment to foreign investors and investments based on its sovereignty.

National treatment has three characteristics. The first one is that it is not an
obligation in the general international law, so the host country could accept it or deny it.

The second one is that it only applies to the field of intermational investment. The third
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one lies in that it requires non-discrimination to foreign investors and investments, and
permits the existence of de jure discrimination, but refuses the de facto one.

The third chapter analyzes the scope of application of national treatment in
international investment which is to make clearer its beneficiary subjects and objects.
After careful study, the author found that certain exceptions always form part of the
national treatment principle, which serve to protect certain national industries in host
country.

Chapter four points out the proper legislation selection which China should make
on the issue of national treatment for the investments and investors. This part is the
keynote of this article. Most scholars take the view that China should not accept the
national treatment because China has not established a mature market economy and its
most national enterprises are in a weaker position in comparison to foreign investors,
especially to the transnational corporations. However, the author of this article thinks
that it is the time for China to adopt this principle and China should adopt it. The author
gives four reasons on this idea. The author also thinks that it is not enough for China to
only accept this principle. In order that this principle could be enforced properly, China
has to come over two problems, one is that different national enterprises have been
given different treatments, the other is the so-called super national treatment. At last, the
author gives some suggestions on the implementation of national treatment, which
involve the hybrid of “positive list” and “negative list” and the establishment or
modification of some internal laws.

This article has a few innovations. The first one is that the author extends the
principle of non-discrimination to national investors. As we know, the principle of
non-discrimination consists of two main aspects, national treatment and most-favored-
treatment. But a different treatment between national investors will be a violation to the
principle of equality, and will cause damages to the national investors. So the author

prefers that non-discrimination would have a third aspect other than the above two,
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which is the non-discrimination between national investors.

The second one is abolishing the super national treatment because it has resulted in
some defects. Super national treatment is not the most important factor to attract foreign
investors. What they really concern are the good investment environment and so on.

The last one is that China could accept national treatment because national
treatment has a lot of exceptions. With these exceptions, China could give its national

enterprises enough protection. So some scholars’ worry is not necessary.

Key words: National Treatment Foreign Investment Legislation Selection
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EEESEAIMERESN (THRESEREASID MEXY. BRAFE
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BEEARNFFE, 2

BT, XTERFEHFBEE-ITHE—HEX, KEER AWK E XK
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BREFOFR, AEBEES, F5MIT HOREME . ZXHHE—F AN, &
FOEBEF, “METHR R R R L ER E X (the most common formulation) .

22

ER, SAERREERFENAERBANSE DEXRET KENEGTEN, H
REE T HMBE TG, Z8E, FMIIARE S EFN AR E R E X
PR BN, SorRAERMFERFEFE, BSERREREERSH
A E E RMRBR, BUURSTIE R E . PH LR, FRT A
B EFIZES, WETARBRREF PR

e Z G, KB EZER ERABRKEFE R3S E BT E T L
B KAED. SRR, &KEPEFIEEHEAARBBARNEEFEEFH

2 XFUEHA, BFREMDHE: (BFEREFH®) G6BZRBR 1980 FK, 5143 .
2l jm &, “National treatment can be defined as a principle whereby a host country extends to foreign investors

treatment that is at least as favourable as the treatment that it accords to national investors in like circumstances.” H.

UNCTAD, National treatment, Series on issues in international investment agreements, UNCTAD/ITE/IIT/11 (Vol.

IV), UNITED NATIONS New York and Geneva, 1999, p.1.
22 UNCTAD, National treatment, Series on issues in international investment agreements, UNCTAD/ITE/IT/11

(Vol, IV), UNITED NATIONS New York and Geneva, 1999, p.39.

2 S E M EIE B — e e E R B “E//REKE X" (Calvo Doctrine). RARKEXRIFOAER R
wE RPN, RYTFEHSHEBEMEAEEENEA R, SARTFWE “ e . HERK
EHEUA. SEEREMTESAINHOERMARN. AR EHE: (Hrgfiie), @G 2000
%11 A% 1K, 58205 W,
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WIFEBTXMEE, B 20 #4 70 FRLE, ARSIIE, FE2RES
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A R ER
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Fl%RE, BiZhES 9 FXNFANMENHREGH—TaTHAT —HTREEL
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